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Allnet Communication Services, Inc. (Allnet), agrees with those

commenting parties who oppose "range" tariffs, or any other "tariffs" which fail

to set forth the rate that will be applied to customers. A number of parties cite

Associated Gas Distributors y F.E.R.C., 824 F.2d 981 (D.C. Cir. 1987) as support for

the lawfulness of "range"-type tariffs.! A plain reading of that case shows that

reliance on that case is misplaced. The Associated Gas case did not involve a

"range" tariff that allowed secret contracts between end users and carriers that

employed rates between the maximum and minimum rates. To the contrary, the

facts of Associated Gas involved a "maximum rate" which was based on "fully

allocated costs" and a "minimum rate" based on "average variable costs."

Associated Gas, 824 F.2d at 1007. However, not only were the limits of the range

based on costs, every rate that was charged had to be reported. Specifically,

IThe term "range"-type tariff' is used herein to mean any tariff which only sets forth a
maximum rate, but does not set forth the actual rates that are charged to customers. A range-type
tariff mayor may not set forth a minimum rate, and it may also only set forth a "rate" from which . !
the carrier claims it can provide off-tariff discounts that are not published in th~ tariff: itself,(Qt1-=:;'1
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[a] pipeline discounting any service from the maximum rate must,
within 15 days of the close of the billing cycle, report the maximum
rate for the transaction, the rate actually char~ed, the shipper's
identity, and any corporate affiliation between the pipeline and the
shipper. 18 C.F.R. 284.7(d)(5).

[(emphasis added), ld.. at 1007.]

Thus, given that tariffing is now required for non-dominant carriers, there

is no room for a view that a range-type tariff, without reporting of

customer-specific rates, would be lawful. This view is supported by Re~ular

Common Carrier Conference v United States, 793 F.2d 376 (D.C. Cir. 1986). That

case cited 49 U.S.C. 10761, that parallels 47 U.S.C. 203, which specifically requires

that the carrier charge the rate contained in the carrier's tariff. The Court noted

that the modification provisions of statute could not be "used so expansively as to

nullify" the ICA's Section 203-like requirement for a "rate....contained in a tariff."

The court stated that the essential question is whether there is a "filed rate."

Clearly, if there is only a range within which possible rates may exist, there is no

way ofbeing able to look at a "range"-type tariff to determine which of the infinite

number of possible rates between the minimum and maximum rate is the "filed

rate." Customers cannot look at a range tariff and determine what rate they

should be charged, and whether they are being charged the proper rate.

It would be bad public policy for the Commission to adopt a standard for

tariffing which would be so legally-uncertain as to run a large risk of being

overturned by the Court of Appeals. The case law clearly does not support the use

of rate ranges without customer-specific reporting of rates. Without at least such

customer-specific rate reporting, rate ranges should not be allowed.

Moreover, given that competition in the interLATA markets is more robust

than before, there are pro-competitive benefits to requiring that all rates be
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published.2 Specifically, with the growth in competition, the ability of competitors

to act in collusion by knowing each other's rates is significantly lessened.

Instead, tariffed rates help make the market more competitive by enhancing the

information for consumers and competitors -- allowing consumers to make more

intelligently informed decisions, and allowing competitors to respond to true

pricing trends of the market as a whole, rather than simply the "maximums"

which few customers, if any, are ever charged. Any divergence from the

possession by market participants in a competitive economy of complete

knowledge and foresight with regard to an array of present and future prices as

well as the location of goods and services can be regarded as a state of imperfect

information and is commonly cited as a source of market imperfection -- i.e., a

deviation from the conditions necessary for perfect competition.3

Respectfully submitted,
AHnet Communication Services, Inc.

}' j /j~~~
/loy L. Morris
Deputy General Counsel
1990 M Street, NW Suite 500
Washington, D.C. 20036
(202) 293-0593

Dated: April 19, 1993

2Unfortunately, the same cannot be said for the
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